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1919 M Street, N.W.
Washington, DC 20554

RE: CC Docket Nos. 94-54 ~-102, 95-116,
ET Docket No.~ 7"

PR Docket Nos. 93-144, 89-552

EX PARTE FILING

Dear Mr. Caton:

On behalf of the American Mobile Telecommunications Association, Inc. ("AMTA"),
and in accordance with Section 1. 1206(a)(2) of the Federal Communications Commission Rules
and Regulations, we hereby notify the Commission that an oral ex parte presentation was made
by AMTA to Suzanne Toller, Legal Advisor to Commissioner Chong on October 2, 1996. The
presentation summarized AMTA's recommendations regarding a ~finement of the "covered
SMR provider" definition included in CC Docket Nos. 94-54, 94-102, 95-116 and ET Docket
No. 93-62, as detailed in AMTA's previously filed Comments in those proceedings. AMTA's
recommended definition of "covered SMR Providers" is attached hereto for the Commission's
convenience.

p" .. '
~ '~~', \..-;

AMTA also discussed matters relating to the 800 MHz and 220 MHz proceedings
identified above, which positions also are detailed in AMTA's previously filed Comments in PR
Docket Nos. 93-144 and 89-552, respectively. Specifically, AMTA urged the FCC to finalize
final rules expeditiously in both proceedings, and to adopt the 800 MHz Consensus proposal
described in the March 1, 1996 Joint Reply Comments of SMR WON, The American Mobile
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Telecommunications Association and Nextel Communications, Inc. in PR Docket No. 93-144.
A summary of that proposal is attached also.

AMERICAN MOBILE TELECOMMUNICATIONS
ASSOCIATION, INC.

By:

Enclosures



PROPOSED DEFINITION FOR COVERED SMR SERVICES

Add new definition paragraph to § 20.3

Mobile Telephone Switching Facility. An electronic switching system that is used to
terminate mobile stations for purposes of interconnection to each other and to trunks
interfacing with the public switched network.

Modify definitions - § §20.3 and 20.12

Incumbent Wide Area SMR Licensees. Licensees who have obtained extended
implementation authorizations in the 800 MHz or 900 MHz service, either by waiver
or under Section 90.629 of these rules, and who offer real time two way
interconnected voice service using a mobile telephone switching facility. that is
intereonneeted with the publie switehed network.

§ 20.12(a)

This Section is applicable only to providers of Broadband Personal
Communications Services (Part 24, Subpart E of this chapter), providers of Cellular
Radio Telephone Service (Part 22, Subpart H of this chapter), providers of Specialized
Mobile Radio Services in the 800 MHz and 900 MHz bands that hold geographic
licenses (included in Part 90, Subpart S of this chapter) and who offer real time two
way interconnected voice service using a mobile telephone switching facility. that is
intereonneeted "'lith the publie s'uitehed network, and Incumbent Wide Area SMR
Licensees.
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Wa5hinwtOft, n.c. 2055.

In the Matter of

Amendmene of Part 90 of the
CommiS8ion'e Rules to F&cilit~te

~uture Development of SMR Systems
in the 800 MHz Frequency Sand

Implementation of Sections 3(n)
and 332 of the Communications Act

Regulatory Treatment of Mobile
Services

Imple~£ntat1on of Section 303(j}
of ~he C~nmunic~tion6 AC~
Compe~itiv~ Bidding
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)
)
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)
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PR Docket NQ. 9~-144

RM-8~17, RM-8030
RM-9029

GN Dooket No. 93-252

JOINT KEPI,Y COIDIIBN"rS Oil' SMfC WON,
THB AMBR%CAN ICOB%LB T.r.,.COIIMUNICAT1:ONS ASSOCIATION

AND NEXTBL COIiIIMOII%CATXOHS I J;JfC' •
ON THE SECOND l'tJRTBER NOTXCB 01' JntOPOSIl:D RULli MAK:ING

AMERICAN M08~LB TBL.COMkUHXCATIONS
ASSOCIATJ;QN

Alan R. Shark, Fre~ident

1150 18th Street. N.W., Suite 250
Washington, O.C. 20036

MEXTBL COMMUNICATIOMS. INC.

Robert S. ~oosaner

Senior Vice President -
Government Affairs

800 Conncact;t("~u'; AVl!., N.W .• Suite lOQl
Washington, D.C. 20006
(202J 296"B~11

Dated: March 1, 1396

Ric/r; H_fIa
Teton Comm., Inc.
50. S S. Ut.ah Ave.
Idall0 Falls, IO 83402
(208) S:n-075Q
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In response to the Federal Communications Comm'.Asion' fJ (the

"Commission") recent request for short, concise joint pleadings

reflecting consensus positions:: among parties, SMa WON, thCii! Ameriean

Mobile Telecommunications ASflociation ("AMTA") • and Nextel

Communications, Inc. ("Nextel lt ) (col16ctively, the "Coalition ll
)

respectfully Bubmit thsae Joint Reply comments concerning the

licensing of Specialized Mobile kadio (J'SMRII) uystet:hB in PRo OOcket

No. 93-144.

S~R Won is a trade association ot small business 800 MHz SMR

incumbents. AMTA is a trade association representing numerou~ SMR

licensees -- both large and small. N8xtel is the Nation's largest

provider of both traditional and wide-area SMR Bervi~eB. Over the

past nea~ly three yea.rs: eaoh h.a pa:rt1eipated ~xterU3 i vely i.n rule

makingl!l implementing the re9ulato~y parity proviaiom~ of the

Omnibus Budget Re.ecmciliation Act of 1993 ("OSRA 93 I') •

OBRA 9J mandated that the Commission create a level regulat.ory

playing field among all Commercial Mobile Radio Service (llCMRS")

providers. This has required a eomprehen9iv~ restructuring of SMR

licensing ruleR, regulations and policies affeceing the op~rationB,

interests and future business plans of all SMRs -- l~rge and small,

local and wide-area.

On December 15, 1995, the Commission adopted rules to license

the top 200 SMR channels on a Economic Area (ilEA"} ba.sis, using:

competitive bidding to select amon9 mutually exclusive .pp11can~s

coupled with mandatory relocation/retuning of incumbents to permit
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EA licensees co obtain contiguous, exclusive use spectrum

comparable to oth~r CMRS licensees. . At the same time, the

Commission adopted a Second Further Notice of Proposed Rule Making

(the "FNPRM") proposing EA lieensing by competitive bidding for the

lower eo SMR channels and. 150 former ~neral CategClry ch~nnels

reclassified prospectively for SMR-only use. These proceedings

nave been among the most coneentioU8 and fractious in the wireless

communications industry.

The Coalition membet"B have spent hundred.. of hours identifying

area-a of conSeuliiUG and resolving dieagreem'19't'.lts thai:;. appey....~d

intract,,:ble only a few months ago. These Joint R~ply Comment.s are

the outC(;;lme of these effort" and tire an enormous ac:hie~ment. They

build upon the licensing proposals in the FNPRM to resolve the

t.ansition from site-by-site to U licensing on the lower channels

- - taking into account: differencea bet'ween t.ne uses and paet

licensing of thia spectrum ~na the uppe~ 200 channels. In

cornbination with the underlying cotieepts or tt~,~ ;{;"l.21es already

adopted for the upper 200 channels r the coalition proposal baL~nceii

the interests of new, emerging wid.·area SMR operators with the

needs of exi~tin9, traditional SM~ operators.

Specifically, the Coalition supports the Commis6ion' B propoeal

to license the lower 2~O channels on an EA ba8is using auctions to

resolve mutually exclusive applicationa. Unlik9 the top 200

channels, however, the lower l5Q channels are 1ndividually

licensed, with some on a shared use basis. Moreoverj the lower 80

SMR channels are interleaved with other allocations, making the

-ii-
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creaeion of large blocks of contiguous epectrum impossible. In

addition. as the Commission tentatively cODcluded, there_;1,. no

poeaibility of relocating incumbents from the low8r channels to

other cQmparaQle spectrum. Thus. EA licensing on the lower

cbannels must enable incumbent operators to continue serving the

pu1?lic on tbeir existing spectrum assignments with reasonable

opportunities for expansion.

Accordingly, the Coali tiQn proposes a pre-auction, channel-by

channell EA-by-EA settlement process for the lower 230 channels.

EA auctions would occur only 2ft~ existin9 incumpent licen~eeB on

the lower 230 channels, including retunee. from the upper 200

chann~ls. have had an opportunity to "settle" their channels as

follows; if there is a aingle lic~n8ee on the channel within the

EA, it would apply to the Commission and be awarded an EA license,

If there are aevaral licenseeR on a single channel within the EA.

they would rece~ve a single EA license fer tha~ channel under any

agreed-upon business ar4angement, e.g., a partner6h~p, joint

venture, or consortia. Non-settling channels in the lower eo would

be auctioned in existing five-channel blocks; those J.n the 150

channels would be auctioned in thre. 50-channel blOCKS.

EA &ettlements are tully consistent with the commission's

competitive bidding authority in Section 309 {j} of the

Communications Act of 19341, as amended, directing the Commission to

use threshold eligibility limitations and negotiation to avoid

mutually 8xcluaive applications. Settlements would minimize the

number of 2A blockB requiring auctions. thereby speeding service to

-iii-
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the public. New entrants would not be foreclosed as th8Y could

pa.rtici.paee in the upper 200 channel EA auctions and the lower 230

auctions for non-settling EAs.

All incumbents should pe fr•• to participate in E~ setelements

and to obtain an EA licQuse either individually or as a settlement

group p~rticip.nt. For non-eeet.ling EA blocks. the Coaliti.on

supports a competitive bidding entrepreneurial set-a_ide for the

lower 80 SMR channels and one of the 50-channel forme~ General

category block•.

The Coalition believes t.hat the EA set.tlement pt·oces.5, if

adopted, would result in near industry-wide support for SA SMR

licensing on all 430 SMR ahannels. including the general concepts

of the Commission's auction and mandatory relocation decisions in

the First Report and Order in this docket. The Coalition

respect.fully requests that the Commission adopt its COr1.aeneus

propos~l, as described in detail herein.

-iv-
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.efo~. ~he

l'BDBRAL COIGIlDIf%CATZcmS COMMISSION
W.ebingtoa, D.C. 20554

In the Matter of

Amendment of Part 90 of the
commission's Rules to Fae11itate
Future Oevelopment of SMR Systems
in the eoo MHz Frequency Band

Implementation of Sections 3(n)
and JJ2 of the Communications Act

R~9ulatory Treatment of Mobile
Services

Implementation of Section 309(j)
of the communications Act
Competitive Eiddin9

To: The Commi••iOA

PR Docket No. 93-144
RM-ell?, KM-8030
RM-8029

GN Dockec No. 93-252

PP Docket No. ~3-2S3

Jonrr 1\EPLY C0MIDln'8 OF SMIl WOW,
THB AMBRICM MOBIL. TSLaCOMIIUIIICA'1'IONS ASSOCIATION

Am) NlX'1'1:L COIUWN%CATIOJfS, INC.
ON 'l"HE SlleON%) FURTHER .OTIC. 01' PROPOSED RULE KAXING

I • IN'l'JlODIlCTIQH

Pursuant to Section 1.415 of the Rules of the Federal

Communications Commission ("Commiffif'-onU
) and t.he Second Further

Notice Of Proposed Rule Making ("FNPRM") in PR Docket. No. ~3-144

("the. December 15 Order") ,1/ the Coalition of SMR WON, the

Amerioan Mobile Telecomm\1nications Association (UAMTA") ~nd Nextel

Communications. Inc, ("Nextel ll
) (c:ollectively the I'Coalition")

1/ Amendment of Part gO of the Conlm.ission' 6 Rules to
Facilitate Future Development of SMR Systems in the 800 MHz
Frequency Band, FCC 95-S01, released December 15, 1995.. On January
11, 1996. the Comm~.8ion extended the Comment deadline from January
16 to FeQruary lS, and the Reply Comment deadline from January 2S
to March 1, 1996. Public Notice, DA 9~~2, released January 11,
1996.
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re$pectfully submit Reply Comments in the «bove-referenced

proceeding.1:.1

SMR WON i8 a trade association of small busi~G8B Specialized

Mobile Radio ("SMR") incumbents operating in the Soo MHz barid.

AMTA is a "nationwide, non-profit trade aSBociat1on, I. representing

the intereet$ of speci..li~ed ~irelesB interests inc:luding SMR

licensees. Nextel is the largest provider of SMR services in the

NQtion, and all membere of the Coalition are active particip~nt» in

this proceeding.

After reviewing the approximately 36 commente filed herein,

the Coalition found wideapread industry consena\1S on the following

iS8ues:

(1) The commission should adopt a pre-auction, channsl
by-channel. I!:conomic Area (IlEA") -by-Economic ArtJBI.
settlement prOC6af3 for the lower 230 ch!l.nnels,]./

12} Mutually exclusive applicat10ns in E.'Cf that do not
l!C8ttle ehould be chosen through t'he auction {")£ fiv~·

channel blocks on the lower 80 SMR channeJ:e and three 50
ch~~~el blocks on the 150 former General Category
channels.

1/ The Coa11tion supports the industry'. consensus proposal t

as set forth in their iddiviau~l comments and the commenty of the
Personal Communications Industry Asllociat:i.on ("FelAn j IE. F. ~'ohnson

('IEFJ"), Pittencrieff Communications I Inc. ("PCl") and the u, S.
Sugar Corporation ("U.S. Sugar h ). Eaeh member of th~ Coalition may
$ubmit individual Reply Comments, consIstent with the positions
taken herei:L

~I All incumbents on the lower 230 channels could
participate in EA settlemQnts and receive an ~~ license
individually or a8 part of a set.tlement group. The participants in
each SA settlement negociation would be decermined by whether their
base station coordinates are located ~ithin the EA. In the case of
certain c:hann~15 which do not ~ettle on ~n ~ basie, the Coalition
8upport& a competitive bidding .ntr~pr~ueurial aet-aside. as
discussed below.
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(3) When coupled with the BA settlement proceas, there is
consenBUB for designating o~e SO-channel 'block and the 80
SMR chann~ls as an entrepreneurial set aside, thus
permitting anyone to participate in the auction of the
two 50-channel former General Category blocks.i/

{4) The Commission .hQuld encourag~ a C08t
sharing/cooperative arrangement. among the upper 200
channel a~ct1on winners during th$ retuning process.

(5) Ba~e11ne requirementu for a~hievin9

fac11ities" in the retuning process are
herein.

(6) There is industry support for the general
the upper 20Q-ehannel auction and
retuning/relocation process it coupled
inQusery's proposed lower channel settlement

xt. D:IScus'l2M'

A. TH8 LOWER 80 JUlID 150 CHAlOflfLS

II cot\\parable
delineated

concepts of
mandatory
with the
process.

1. The Comments Reveal'Q Subs~ntial Ind~~try-WiQe~~pQr,
FQr A ire-Auct1gn. Channel-By-channel a8tt:le~ jroCtAUi
On TbL LQw@. 230 Channels

The Coalition members each proposed a pre-suction settlement

prOC86'S designed to simplify ehe transition from site-by-site

licensirtS to EA licensing, incr.ase the value of the lower

channels r prevent mutual exclusivity, and 'p~rmit. incumb~nts to

continu;e developing their existing systems. Th~ ~ettl~mt'int pxcceas

is neces$Jary since, over the past "two decades of inten5j,Ve

development," the exteneive shared use of the 150 former O~neral

il The Coalition supports the CommIssion's decision to
reclassify the 150 General Category ch~nm!18 au prospectivel-i SMR
only.



2023319062 AMTA

FEB-2S-96 THU 16;34 NEXTEL YASHINGTON

-4-

FAX NO, 2022968211
751 P. 10 FEB 29 '96 17:07

r. It

Category channel., in particular, has _esulted in a "roosaic of

overlapping coverage contourli .. . "fl./

UnliKe the upper 200 channele, wherein each license was

granted for five to 20 channe19, the lower 150 channels were

licensed on an indiv-1dual basis often for shared use. This

licensing "hodgepodge" m~kes the low@r chann4!l1s most ueeful to

lieensees already operating thereon, including the

retuned/relocated upper 200 ohannel 1ncumbents.

The Coalition, as well as E.F. Johnson J peTA, Pittencrietf.

Communications, Inc. and the u.s. Sugar t;~rpor~t.ion expressly

support pr~-a'Uct:ion BA settlements a!l\l follow~:

aingle licensae on the channel throughout the P'J''i: It. wO\Jld hljove the

right to apply for and be awarded an £A licenae. If thet"e are

several licensees on a single channel th~oughout the EA, they would

receive a single EA license for that channel under any agr_ed-upon

business arrangement, e.g., a partn~rship, joint venture, or

consortia.i.! The coa.lition's p:;opoGed EA settlem'ant process,

thar",fore. would eliminate mutual exolusivity for thu "settled"

~I S.e Commen~s Qf AMTA at p. 19. Given the Commission'.
decision in the First Report and Order to re-categorize the 150
former General Category chann.ltl as; SMR chann::Jle prospectively, and
its proposal to license them on an EA basis thrQugh auctions, th.
Commission appears to have eliminated the conventional ehannel
elassification. These channels should be prospectively aVAilable
for trunked use.

~I AMTA at p. 10; EFJ at p. 8: PCIA at p. 17; per at pp. 8
9; SMa wON at pp. 9-11; and U.S. Sugar .t p. l3. The Coalit~on

does not fundamentally disa9ree with the partial EA se'ttlement
process outlined in the Comment. of SMR WON. See SMR WON at p. 10.
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channel ~nd make it unnecessary to U5e competitive bidding

licensing procedures.

While not expressly addressing the above proposal, the City of

Cor~l Gables, Florida (IlCoral Gilbles ll
) I Entergy Services, tnc.

("Ente:r9Y"), and Fresno Mobile Radio, Inc. ("Fresno") rec:ogni:i1:E! the

necessity of a pre-auction settlement. Each highl ighted the

complexities and limited utility of auctioning spectrum that is, as

Coral Gables described it, an "overcrowded hodgepodge."]./ A pre

auction EA settlement would remedy their concerns.

Q'I'C'I the Telecommunications Associati.on t"uTe") stated that

pUblic utilities! pip91ine companies andpuhl.c safely ~ntities are

legally foreclosed from using th~ir financial reaourcea for

competitive bidding eince they do not use the epectrum to generate

revenues.AI Many are funded by states, local it iea and

municipalities. or citizen ratepayers, whicn limits their authority

to engage in auction~.2,1 Pre-auction settlements would assure

that public utilitieu and public safety orga~iZ&t1one can

participate in EA licensing of the lower channels instead of

relegating them to continued site-by-&ite licensing, thereby

precluding their expansion while the ;-est of the industry moves to

1/ Coral G«bles at p. 6 (lower 230 channels are euch 4n
"overcrowded hodgepodge" that, without the oettlement of as many
channels as possible, whoever wine the auction would "owe $0 much
protection to 80 many incumbents over so much ct th~ market" that
the geographic license will be of little value to th~ winn~r).
See also Entergy at pp. 9-9; Fresno at p. 23.

~I UTe at p. 13.

1/ rd.
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geographic-based licensing, While the Coalition agrees tha3: these

hurdles are solved by retuning/relocation on the uppe~ 200

channel~, the Coalition also supports the Commie.ion's eentative

conclusion that such ret'Uning/relocation is l~Ot feasible on the

lower channels.

2. P... -Auction Settl,unts Comply With Sectiop..J09 {i 1 Of Ihe
CQmmunicatiorte Act qf 1934

Permitting pre· auction EA settlements fully complies with the

competitive bidding provisions of Section 309 (j) of the

Communicationa Act:. of 1934 (llCommunications ,Act") .1S1.1 In fact.,

it would e~pressly carry out the Commission's d~ty to take

necessary measures, in the public intereet I to avoid mutual

exelusivity.

lluse . . . negot1ation l ehreshold qualifications l . . . anQ. other

meana in order to avoid mutual exelusivity in application and

liceneing proceedings. wl1/ The 8~ttlement proposal 1a just

that: ~ thre~hold qualification/eligibility limitation and a

Commission-endorsed negotiation procees tl'.at estahlishes a

regulatory framework to avoid mueually exclusive applications for

EA licenses on the lower 230 SMR channels.

Section 309Cj) of the Act authori~eti the Commission to select

among mutually exclusive applic.tions for radio licens~&. At

various times, and to further different p\\blic policy obj~etivE:G>

Congrecs has instructed the Commission to seL:Jct.; such applicatl0nllJ

121 47 U.S.C. Section 30~{j).

11/ 47 U.S.C. section 309(j) (6}(E}.
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through comparative he~rin9s. random sele9t.iQn procedures and. moat

;reoently, (lompetitive bidding. These assignm.nt proces&es are

unneeessary, however, if the applicants can avoid mutually

eX(llueive applications. Granting a single channel EA 11ceneo to

settling 1ncumbenta on the lower 230 SMR channels is fully

consistent with the Commiss1on's section J09 (j) competitive bidding

author1ty because it fulfills S.ction 309(j) (6) (E). as explained

above, by 8stabli8h1ng a mechanilm to avoid mutual exclusivity.

Permitting pre-auction SA settlements would fClcilit;ate the

expeditiou8 tran.1tion of lower SMR channel incumbents from site

by-wite to EA licensing wherever possible, with auctions used only

for EA licenseea where mutual exclu~ivity per8ist~.

Moreover. adopting a threshold eligibility limitation eo

promote pre·auetion, ehannel-by-channel EA settlements among

incumbents (including retunees) is in ehe public interest because

(1) the 6pe~trum iu heav11y licensed, mo.~ often O~ a channel-by

channel or shared-used baais. and iG therefore of little value to

non-incumbents; (4) it would speed licensing and delivery of new

services to the publiciUI and U) it. would not foreclose new

entr.nts from the SMR industry. New entrants could still bid on

ill PClA requests that the Commission postpone the lower
channel licensing unt11 the construction deadlines for all
inc\.tmbent systems have passed. PC!A at p. 18. The CQalit.ion
disagrees. This would delay the ability of numerous SMR providers
to obtain geographic area licenses, thereby alow1ng tne provisiort
of new services to the public. These delays are not justified by
PCIA's speculation that channels may become available after
construction deadlines lapse. If an 1ncumbent fails to timely
construct _ station. those channels should revert automatically to
the EA licenaee(s] for thoae channels.
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lower channel EA 1~cense8 that do not ~ettle. or the ~PP!r 200-

channel BAs ( and they coulQ participate through mersers,

partnerships and/Q~ buyouts of existing SMR companies.

Furthe~# the EA settlement process is necessary to transition

the lower channels to geographic licenaing in ligh~ of exl$ting

incumbent operations. Unlike the upper 200 channels, where the
~eT~JeH/Nr:-II!!J

Commission has pF9pl1J~l)' XYi(;:r;;l9n~zed that incumbents can aari dill be

relocated to permit EA liceneeee to introduce new technologies ana

services requiring contiguous spectnlm. there is no possibility of

retuning incumbents from the lower channels. Given this, the EA

settlement proposal affords a mechanism to 1nco:rporate the existinSJ

and future operations of lower channel incu~bentG -- taking into

account shared authorizations and the non-contiguous lower eo SMR

channels -- within the transition to geographic area lieensin9_

Additionally, th~ EA settlement process will aes1stt.he voluntary

r~tunin9 from the upper 200 ehannela by providing retuned

incumb.nts access to geographic-based license~.

There is sound Commission precedent for limitlng lower channel

EA settlements to incumbent <:~rri.rs. The Commission granted

initi~l cellular licensee on a geographic hasis with ewo blocks in

each area. Eligibility on one block was li.mited to wireline

telephone companies to assure t8lephone company cellular

If the local telepbone companies were unable

yl under state regulation at the time, local telephone
companie5 had defined monopoly service areas, thereby limit.ing the
n~mber of t~lephone company eligihles in each cellular licensins
area.
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to aettl_, the Commission granted the license by lottery, pursuant

to its then~.xisting licensing authority under Section

309(j).~/ In many cases, the incumbent telephone companies did

settle. avoiding random selection. and the licensee IJpeedily

initiated new service to consumerB.l2/

The proposed lower channel EA settlement process is comparable

to initial c;ellular lieensing, albeit the unresolved mutually

exclusive incumbent applie.tions would be chosen by auction rather

than lottery. There are compelling, public interest justifi(;l!ltiona

for limiting pre-auction lower-ehannC!'Jl sr~ settlements to

incumbents, as discussed above, just as there was for the cellular

w1reline set-aside. If the SMR incumbent. do not settle, then the

EA license would be subject to mutually ekclusive applications and

auctioned, just as mutually excluGivC!'J cellular applications were

subject to a lottery. In tact. the proposed EA aetclement process

is more inclusive than wae cellular lieensing since ~~ applicant

(or a~ least any small business) could bid on unsettled EAs; only

telephone companies in the geographic area could apply for the

cellular wi.eline license.

~/ Cellular Lottery pecision, 98 FCC 2d 175 (1984).

~/ The Commission recently proposed a 8imil~~ eligibility
limitation in its Advanced Telvvis10n (IIA'I'VII) licensing proceeding.
Therein the Commission proposed to limit eligibility by allowing
1ncumbent broadclilstere to "have the first opportunity to acquire
ATV channels." Fourth Notiee Of Proposed Rule Making and Third
Notice of Inquiry, MM Docket No. &7-~68, 10 FCC Red 10540 (199S) at
para. 2S.
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3. The Commission's proposed Set-Aside

A number of p~rtle8 oppoaed the Commi&sion'e proposal to set

~side all lower 230 channels as an entrepreneur's block.~1

They asser~ that an entrepreneurial set-aside could prevent lower

cha.nnel incumbents from bidding on the very spectrum on which they

are operating and serving the publie today since many incumbents

would not meet the proposed small businesa revenue ceilings.

The Coalition agrees that denying incu.mbents the right to

participate in the auction not only precludes their ability t.o

expand and potentially enhance their operations, but it also denies

them the ability to protect their existing operations while others

could essentially "land-lock" them by obtaining th~ ~A license. EA

settlements would enable these incumbents to continue offering

services and to grow their businesses.

Other commenters supported the entr~preneurial set-aside

concept b~cau6e it would provide 8p~cific opportunities for small

SMR businesses.U/ and the coalition has agreed to Rupport an

ill UTe at p. 14 (set aside "further compound{sJ th~

unfairness of the reallocation of the channels for commercial
service" because most publie utilities and pipeline companies have
gross annual revenues far above any proposed "small busin.Bs lI

limitation); pcr at p. 11 (opposed to an entrepreneur'S block that
appliee the financial eriteria to ineumbentB); Entergy at p. 11
(denies large incumbents, i.e., all utilities and pipeline
companies, the ability to bid on the vary license on which they are
now operating, thereby dQnying them the right to protect their
assets); T4!lllec:ellular de Puerto Rico, Inc, ("Tellecell\llar") at p.
1 i Southern Company at p. 16 (l'prevents SOme incumbents who desire
to retain their ehAnnsls from participating in the auctions"); and
EFJ at p. 9 ("fundamentally unf.ir to prohibit entiti~s from
participating in such ~n auction if they already hold channels in
an EA. If)

~I Bee, e.g., Fresno at pp. 28-29; SMR WON at p. 2~.
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entrepreneurial set-sside limited to the.lower 80 channels and one

of the 50-channel blocks in conjunction with Commission adoption of

the industry SA settlement proposal described above. The set-aside

would apply only to eligibility to bid on lower 230 channels which

are not settled among the existing incumbents (including retunees)

and which therefore must be licensed through competitive bidding.

All lower 230 channel incumbents would be eligible to participate

in the pre-auction EA settlement process and to receive SA licenses

either individually or as part of a settlemeat group.

B. THE UPPER 200 CHANNELS

Ae noted abOve, many indu8try participants will support the

general concepts of the commis.ion's upper 200 SMR channel EA

licen8ing auction and relocation decisions. as set for~h in the

First Report and Order. if the Commiasion adopts the pre-auctiot\ ~A

set tlement. process for the lO",",4r 230 SMR channels discussed herein.

A consensus of commenters assert that these approaches, taken

together, reasonably balance the needs of all SMR providers and

will facilitate a more competitiye SMR/CMRS industry. This

includes relocation of upper 200-channel incumbents to the lower

channels wher~ they would become incumbents wi th the right to

negotiate and ~ettle out their channels to obtain EA licen~es.

There are, however. a f8W aspects of the relocation process

that warrant further discussion: (lJ cost sharing/cooperation

among EA licensees; (2) using Alternative Dispute Resolution
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("ADR") to resolve relocation disputes; and (3) the specifics of

determining "comparable facilities" and "actual C05t6."U.!

1. Cost snaringLcoop~~ationAmgnaEA Licepsees

Several commenters supported the commission's proposed cost

sharing plan for EA licensees and the requirement that SA licensees

collectively negotiate with the affected incumbents.ill Such

collective negotiations, they argued, would ufaeil1t~te the

relocation procBBB.1Q/

The Coalition and other cQmmenters agree that an EA licensee

should not be able to delay or stop the relocation process for all

affected EA licensees because it cannot or does not desire to

retune/relocate an incumbent. Boeh AMTI'l. and pcr proposed that

those EA licensees who Cl'100Se to retune/relocate an incumbent

should. be permit~ed to retune/:t"elocace the entL(~ E.~~ ~ - even

those channels located in a non-participating ~A licensee's

block.nl This would prevent a situation where, for example,

Licensee A, is not 1nte.ested in retuning the channel s of an

181 There was sig-nificant &greel1\~nt among commenters that
partitioning and disaggregation should be p~rmitt~d OJl th~ upper
400 channs1 blocks. See AMTA at p. 8; EFJ at p 3 I Gene·see
Buaine88 Radio Sy~tem., Inc. at p. 2; Sierra Electronics at p. 1;
and PCIA at p. 23. Only o~e party voiced opposition to either
proposal. See Fresno at p. 3 (sublicensing should not be permit ted
due to the complexitieQ it could er••t.) .

~I See, e,g., AMTA at p. 11; Fresno at p. 15; PCl at p. S;
Digital Radio at p. 3; and Industrial Telecommunic.tions
Association ('I ITAn) at p. 11.

'Ml/ Digital Radio at p. 3; SMR systems, Inc. ('ISSI'I) at p. 3;
UTe .t p. 7.

U/ AMTA at p. 11.
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incumbent within 1t» channel block. Lic~nsee Band License= C, on

the other hand, who a180 have a portion of the incumbent's system

in their blocks, want to retune/relocate that same incumbent.~1

Without some preventive mechanism, Licensee A's refusal to

retun~/relQcate could result in no relocation by anyone ainee the

incumbent's entire &Y8t~m must be ~elocated.

IJice!1eee~ Band C. thel':efore, should be permitt.ed to relocate

the incumbent· B entire system by offering the incumbent their

channels in the lower 80 or the 150 to account for the channel<e}

in L.1censee A" IS block. After the retuning/relocation i.e complete,

Licensees nand C, who retuned the incumbent off Licens(.!e A' e

channels, would "succeed to all rights hold by the incumbent vJ.s-;:;.

vis" Licensee A.AlI Without thia flexibility: relocation could

be unnecessarily delayed and protracted.24/

2. Al~ernative Dispute ResQlution

The comments exbibieed mixed rea~tions to the Commission's

proposal to employ ADR during the relocation proce98. The

Coalition believes that a properly-designed AOR system can meet all

unle9Q all parties agree. Moreover, all ADR decisions must be

11/ Or perhaps the 20-channel block licensee does not have
lower 80 and 150 ch&nnels suitable fo~ retuning that. particular
incumbent.

III rd. See also comments of Nextel atpp. la -20; l)Cl at S ..

~/ Nextel at p. IS.

~/ AMTA atp. 14; Nextel at p. 23.
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appealable to the Commission and other .appropriate agenc1~s. .nd

all ADR C05tS should be resolved by the arbiter as part of the ADR

proces8.'l:.§.!

3. compa~eble Fac~litieR

Most of the industry agrees that IIcompClr(;l.ble facilities"

generally require that "~ system will perform tomorrow at least as

well IlS it did yesterday. "41/ There was aignificant agreement

that comparable facilities must; include (1) the same number of

channels, (2) reloeation of the entire system. and (3) the sa.me 40

dBu contour as the original 8ystem.~/

Critical to the definition of comparable facilities is the

definition of a "system," which should be defined as a base

station or stations and those mobiles that .egularly operate On

those stations. A ba~e station would be considered locatQd in the

EA .pecified by its coordinates. notwit.hstanding the fact that its

8ervice area may include adjacent geographic EAs.~1 A multiple

base station system, by definition. coUld encompass multiple EAs.

Lil Id.

~/ See AMTA at p. 15.

~I AMTA at p. lSi Digital Radio at p. 6; EFJ at p. 5; GP and
Par~nerB at p. 3; Industrial Communications and Electronics at p.
'; 5SI at p. 7; and UTe at p. 9.

~/ See Nextel at p. 22. See algo AMTA at p. 16 ("syst.em"
includes "any base stat10n fac1l1ty (8) Which Clre utilized :Oy
mobiles on an inter-related basis, .nd the mQbile~ that operate on
t.hem."'j PCl St p. '7 ("system" eho\tld be limited to those mobile
units that regularly operate only on those base sta~ions within the
EA 1iceneee' e El\.,)
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fulfill the Commission',$ reguli:ltory parity mandate and promote

competition amoog all CMRS competitors.

Respectfully .ubmitted,

MaRleM MOBILB TBLI1COlOlVNICATX01f
ASSOCIATION

Alan R. Shark, Pr~sident

1150 18th Street. N.W., Suite 250
Washington, D.C. 20036

NEXTBI. COMMUNICATIONS, INC.

Robert S. Fooeaner
Senior Vice President -

Government Affai~$

800 Connecticut Ave., N.w., Suite 1001
washington. D.C. 20006
(202) 296-81'11

Dated: March I, 1996

SHRWON

Rick Haf:la
Teton Comm., Inc.
545 S. Utah Ave.
Idaho Falls, 10 83402
(208) 5~~-0750
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800 MHz SMR Industry Consensus Proposal
(PR Docket No..93.. 144)

Background
The Coalition, including, but not limited to, SMR WON, the American Mobile
Telecorrununications Association, Inc. (AMTA), the Personal Communications
Industry Association (PCIA) and Nexte! Communications. Inc., represents a large
majority of 800 MHz SMR operators of all sizes, including local analog dispatch
operators as well as wide-area licensees seeking to implement regional or nationwide
digital CMRS systems. Further, the Coalition consensus position represents:
agreement for the first time among parties that have long had sharp differendes on
the issues in this proceeding. The Coalition respectfully submits that appro.JaI of its
position would result in near-unanimous industry support for EA-based licensing of all
430 SMR channels in this band, as well as for auctions and the Commission's
decision to pennit mandatory retuning/relocation of upper-band incumbents.

1. The Coalition supports adoption of roles governing geographic-based licensing
of the remaining 230 SMR channels in continuity with the Commission~sdecision to
auction the upper 200 channels of the current 800 MHz SMR frequency band.

2. Geographic-area licensing of the lower 230 SMR channels on an EA basis must
enable all incumbents, including upper-band retlU1ees/re1ocatees and non-SMR
operators, to continue serving the public with reasonable opportunities for expansion.
Therefore, the Coalition advocates a channel-by-channel. £A-by-EA settlement
process that will allow all existing licensees, whether SMR operators or private,
internal-use systems, to obtain geographic licenses on current channels witllin a
defined time frame. These full-market settlements would avoid mutually exclusive
applications for these channels. Auctions would be used to assign channels on which
there are no incumbents or as to which no settlement has been reached.

The proposed EA settlement process is fully consistent with the Commission's
competitive bidding authority under Section 309(j) of the Communications Act. The
FCC has been directed to use threshold eligibility limitations and negotiation to avoid
mutually exclusive situations. The proposed settlement, then auction, process would
speed transition from cumbersome site-specific licensing; it would promote rApid
service to the public, and it would allow new entrants to obtain licenses on channds
not already assigned to incumbents.

3. In defining "comparable facilities" for purposes of retuning/relocating upper-
band incumbents, the FCC should require that a retuned system "perform tomorrow
at least as well as it did yesterday." Retuning/relocation should provide the same
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number of channels in the 800 MHz band, the same service configuration, and must
include the entire "system", to be defined as a base station(s) located within the FA
and those mobiles that regularly operate on the station(s).

4. The Coalition advocates cost sharing and cooperation among all upper-band
EA licensees seeking to retune/relocate an incwnbent system. Where one EA licensee
is not prepared to participate at the appropriate time. others should be allowed to
retune/relocate ill the incumbent's channels, thus succeeding to the incumbent's
rights on those channels. This device would prevent unnecessary delays in the
retuning/relocation process.

5. The Coalition supports licensing of the 80 interleaved SMR Category channels
in 16 five-channel blocks. as CUITently allocated and as proposed by the Commission.
The 150 foonerly General Category channels should be auctioned in three 50
channel blocks, excluding those frequencies in each block for which full market
settlements have been reached. The Coalition supports creation of an entreprenewial
set-aside consisting of the 80 SMR channels and one 50-channel block; the remaining
two 50-channel blocks should remain available to bidders of all sizes.
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